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Has the billable hour run its course?

By Stephanie Tavares
Staff Writer

The billable hour, long
the lawyer’s friend, is fac-
ing a touch challenge be-
cause of the bad economy.

Although the American
Bar Association has been
urging law firms to move
away from the practice for
years, the call is now com-
ing from an even more per-
suasive party: clients.

Law firms across the
country expect 2009 to be a
tough year. The industry
has seen layoffs from New
York to San Francisco.
Even Las Vegas firms have
had to downsize. And most
American firms are trying
to find ways to protect their
bottom lines amid an eco-
nomic nightmare.

At the same time, clients
are increasingly cost con-
scious and more frequently
question legal expenses,

according to an ABA study
last fall. Many companies
are now requesting alterna-
tive billing as a way to bet-
ter predict their expenses.

The Association of Cor-
porate Counsel last fall an-
nounced the launch of a
“value challenge” to out-
side counsel to more
closely align the value of
legal services to the costs.

AT&T over the past few
years has asked its outside
counsel to cut the costs of
their services and replaced
those that didn’t comply.

And a new law firm in
Chicago, established by
three former large-firm
lawyers announced in
January their business
model would depend al-
most entirely on alternative
billing methods for all
commercial litigation mat-
ters. They plan to cut costs
by outsourcing legal work
to offshore firms.

At the same time, lower
demand for legal work on
average has given corpo-
rate clients more leverage
to ask for alternative pric-
ing.

The New York Times re-
cently published a story
about how that city’s larg-
est law firms were consid-
ering alternative billing as
a way to maintain or in-
crease revenue during the
downturn.

So it begs the questions:
What is the alternative bill-
ing all about and will it
reach Las Vegas?

Billable hours: They have
worked out OK until now

For centuries lawyers
found ways of billing that
did not include hourly rates
- that didn’t come into
vogue until the 1950s and
‘60s.

By the 1980s, the billable



hour was the norm, and
firms were setting billable
hour goals for associates.
By the early 1990s those
goals turned into quotas at
many law firms, meaning
highly paid associates,
mostly in the major legal
markets on the coasts, were
working ridiculous hours.

But even Las Vegas has-
n’t been immune.

Today every major law
firm in Las Vegas bases its
business plan on the bill-
able hour. Although some
allow flat rates for services
such as wills and trusts,
most work is compensated
based on how many hours
it took the legal team to
complete it.

Why do law firms use the
billable hour? There are
lots of reasons, but mainly
it’s an easy way to track
how much a client owes,
and the firm is guaranteed
a profit as long as it has
enough clients willing to
pay for the work, according
to a 2002 report on billing
by the ABA Commission
on Billable Hours.

That system rubs some
legal academics and ethi-
cists the wrong way.

For one, the only ways to
increase revenue under a

billable-hour system are to
increase clients, the billing
rate or the number of hours
worked.

With this economy, new
clients are few and far be-
tween, and the resulting
heightened competition
among firms means they
can’t raise rates. So the
only way to raise revenue
under the billable-hour sys-
tem, critics say, 1s to in-
crease the hours billed.

The ABA’s report con-
tends the system punishes
efficient lawyers and en-
courages associates to pad
hours to meet quotas and
compete with colleagues.

“Lawyers are no longer
being recognized primarily
for the quality of their
work and their talent,” the
report stated, but instead
they stand out for the num-
ber of hours they can bill a
client.

That is just one of several
problems the commission
found with the billable-
hour system.

The study claimed that
relying solely on billable
hours has led to or could
lead to several negative
outcomes including the de-
cline of collegiality in law
offices, less pro bono work,

reduced case planning, un-
predictable prices for cli-
ents, less communication
between clients and law-
yers and duplication of
work.

The report also states that
the billable hour is likely
forcing clients to foot the
bill for associate training,
associate turnover (and
new training), lawyer in-
competence or inefficiency
and hours not actually
worked.

The ABA would like to
see more variety in billing
methods as a way to com-
bat these potential evils.

Alternative billing: Huh?
What?

There is no strict defini-
tion for alternative billing
methods — which irks
some lawyers. There are
many online debates raging
about what qualifies as an
alternative billing method.

But at its simplest, alter-
native billing is any
method of pricing legal ser-
vices that is not based
solely on the number of
hours the work took to
complete.



But can it happen here?

Las Vegas tends to be a
more conservative legal
market than other cities.
Six-figure salaries for first-
year associates only
reached the valley in recent
years, and many out-of-
state regional or national
law firms are still strug-
gling to gain a foothold.

But some firms have
been doing at least some
fixed-rate work for years.

Local small-business law
firm Lubbers & Borg re-
cently launched a fixed-
rate program for its clients.
The firm sees it as a way to
keep clients from making
uninformed decisions that
will cost them more in le-
gal fees later.

“In this economy, a small
business is going to cut its
legal budget,” partner
Brooke Borg said. “We
want to prevent them from
cutting off contact with
their lawyer altogether.”

Some of the larger corpo-
rate firms also have
adopted fixed rates for cer-
tain services for long-term
clients.

Lewis and Roca has of-
fered flat rate billing in its
intellectual property prac-

tice for at least the past six
years, according to partner
Michael McCue.

He said interest from cli-
ents has peaked in recent
months.

“We find that clients are
opting more for flat fees
because it makes legal fees
more predictable,” McCue
said.

Lewis and Roca is also
open to discussing other
types of alternative fee ar-
rangements including
blended rates, contingency
fees, fees based on per-
formance and discounted
fees based on volume.

The firm thinks this will
make it more attractive to
clients during a time when
competition has become
even more heated in the le-
gal market.

Lewis and Roca is al-
ready attracting new clients
seeking more bang for their
buck, particularly from
California companies.

Some companies are ac-
tively searching for Nevada
lawyers and firms because
of their lower rates.

“They’re looking for both
lower hourly and flat fees,”
McCue said. “For example,
my rate is $455 an hour
and I’ve been practicing 19

years. A fourth-year associ-
ate at a large international
firm at an office in Silicon
Valley is charging the same
amount.”

There is a downside for
the firm — they don’t al-
ways make money from a
client using a flat rate.

“That’s the risk to the
firm when using the flat
rate,” McCue said. “We
may lose or gain money
but it promotes efficiency.
Whereas billable hours do
not.”

It can also be an adminis-
trative headache when a
client wants both fixed and
hourly rates for work.

Jolley Urga Wirth Wood-
bury & Standish also offers
flat fees to some of its lar-
ger corporate clients for
types of work that are pre-
dictable and frequently re-
quested such as forming
corporations, wills and
trusts.

Jolley Urga also requires
some clients to keep their
trust accounts full to ensure
the firm gets paid for work
already done if the com-
pany goes under.

But the firm has no plans
to expand into other forms
of alternative billing, part-
ner Bill Urga said. Most of



his firm’s clients know
what their legal services
are going to cost for a
given type of work.

“We’ve not looked at
other alternatives,” Urga
said. “Our practice isn’t
conducive to it. We try to
use our associates more,
under monitoring from
partners, because they’re
less expensive.”

He said it’s too risky to
allow a flat fee or other
billing mechanism on the
types of cases his firm han-
dles.

“It’s been suggested over
a period of time to get rid
of the billable hour
that’s very difficult,” Urga
said. “I don’t know how
you could estimate the cost
of actually doing legal
work like getting a patent
approved or getting a li-
cense. You don’t know how
many hearings are involved
— anything could happen.
So you never know how
much work something is
going to take.”





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



